WRITTEN TESTIMONY

King County Growth Management & Unincorporated Areas Committee

Re: The Critical Area, Storm Water and Clearing and Grading Ordinances

August 24, 2004

To the County Executive and the King County Council Democrats:
Politicians never cease to amaze many American citizens and King County Politicians are no different.  It is always about POWER and never about PRINCIPLE.  It's always about narrow focus lobbyists with hidden agendas that drive politicians and the legislation they write.  It's never about the principles that made this country proud and strong in the first place.  It's always about egos and it's always about money.  Politics has been, is and always will be a high-stakes poker game where only the powerful get to play but the taxpayer gets to pay, unless the taxpayers watch the "players" like a hawk.

Patrick Henry was quoted as saying that "…. the Constitution is not an instrument for the Government to restrain the people, but an instrument for the people to restrain the Government".  So for those of us who look to restrain Government, we find solace in the Constitution.  Our premise is that the provisions of the King County's proposed Critical Area Ordinance, the Clearing and Grading Ordinance and the Storm Water Ordinance, along with the revised Comprehensive Plan, are patently unconstitutional, and represent a clear case of a TAKING of private property for public use without due process and without compensation, in violation of the 5th and 14th Amendments to the U. S Constitution and Article I, Paragraph 16 of the Constitution of the State of Washington.

We take great exception to the statements made by the County Lawyers (Seattle Times "Land Use" Article, Local News, August 2, 2004) that "Sims' (Ron Sims, King County Executive) environmental proposals don't violate the Fifth Amendment prohibition against government taking private property for public use without 'just compensation."  A body of law does illustrate with clarity that a TAKING is taking place under the proposed ordinances, especially under the 65-35-10 rule.  

We have taken it upon ourselves to research the issue of Constitutional TAKINGS by Government and have stumbled upon some relevant court cases and precedences.  We first started with the Attorney General of the State of Washington in that under the RCW 36.70A.370 (The Growth Management Act) the Attorney General is required to accomplish the following:

RCW 36.70A.370    Protection of private property. 

(1) The state attorney general shall establish by October 1, 1991, an orderly, consistent process, including a checklist if appropriate, that better enables state agencies and local governments to evaluate proposed regulatory or administrative actions to assure that such actions do not result in an unconstitutional taking of private property. It is not the purpose of this section to expand or reduce the scope of private property protections provided in the state and federal Constitutions. The attorney general shall review and update the process at least on an annual basis to maintain consistency with changes in case law.


(2) Local governments that are required or choose to plan under RCW 36.70A.040 and state agencies shall utilize the process established by subsection (1) of this section to assure that proposed regulatory or administrative actions do not result in an unconstitutional taking of private property.


(3) The attorney general, in consultation with the Washington state bar association, shall develop a continuing education course to implement this section.


(4) The process used by government agencies shall be protected by attorney client privilege. Nothing in this section grants a private party the right to seek judicial relief requiring compliance with the provisions of this section.

We made a request under the FREEDOM OF INFORMATION act to the State Attorney General (AG) for what documents were prepared by the AG's office to comply with RCW 36.70A.370.   They forwarded to us the AG's "ADVISORY MEMORANDUM: Avoiding Unconstitutional Takings of Private Property, December 2003". (the "Memorandum")  This document is supposed to be a guide (not a legal opinion) to assist local governments in determining whether certain governmental actions could result in an unconstitutional taking.

We have read the AG's Memorandum, cover to cover.  We then compared "it" to other state and national TAKINGS documents either as court precedences or treatises by those in the judiciary.  And although we have no intention of comparing every statement in the Memorandum against other documents, some very striking differences occur between the AG's Memorandum and these other cases and opinions.  Not to mention some substantial omissions.  One glaring omission was not mentioning anything about the "Best Available Science" doctrine as required in the Growth Management Act to establish a "clear governmental purpose".

I.
PROPERTY RIGHTS DEFINED:


The first and most striking difference was what the AG construed as the rights of ownership as defined by the State and Federal Constitutions:  The Memorandum stated that 1) "The Right to Own or Possess"; 2) "The Right to Exclude Others from the Property"; and 3) "The Right to Transfer the Property to someone else".

And yet in a "Fifth Amendment" treatise by State Supreme Court Justice Richard B. Sanders (12/10/97), states that:

"Property "is defined by (Washington) state law. Board of Regents v. Roth, 408 U.S. 564, 92 S. Ct. 2701, 2709, 33 L. Ed. 2d 548 (1972). Our state, and most other states, define property in an extremely broad sense."

"Property in a thing consists not merely in its ownership and possession, but in the unrestricted right of use, enjoyment, and disposal. Anything which destroys any of the elements of property, to that extent, destroys the property itself. The substantial value of property lies in its use. If the right of use be denied, the value of the property is annihilated and ownership is rendered a barren right."

Ackerman v. Port of Seattle, 55 Wn.2d 400, 409, 348 P.2d 664 (1960) (quoting from Spann v. City of Dallas, 111 Tex. 350, 355, 235 S.W. 513, 19 A.L.R. 1387 (1921)).

And further, Justice Sanders states:

"While it is up to each state to define property for itself, the right to use one’s property has been universally understood to be a fundamental attribute of real property ownership. Compare Eaton v. Boston, C. and M.R.R., 51 N.H. 504, 511-512 (1872) ("the framers of the Constitution intended to protect property rights which are worth protecting; not mere empty titles . . . among those elements is, fundamentally, the right of use . . . ") and Lord Coke: "to deprive one of the use of his land is depriving him of his land. What is the land but the profits thereof?" See also John M. Groen and Richard M. Stephens, Takings Law, Lucas, and the Growth Management Act, 16 U. Puget Sound L. Rev. 1259, at 1266, 1295 (Spring 1993)."

Even a layman can understand that when "use" is severely restricted or taken, ownership becomes a barren right.  If property ownership is a "barren" right, then private citizens have no right to own property.  If the private citizen has no right to own property, then it follows that Government "owns" all property.  Many in government and the environmental movement actually believe this and would like to see this to be the final outcome of private property in America today, the Constitution be damned.

II.
GOVERNMENT AUTHORIZED POLICE POWERS:

In the Executive Summary of the AG's Memorandum (3rd Paragraph, Page 2) "The government also may limit the use of property through land use planning, zoning ordinances and development regulations, setback requirements, environmental regulations, and similar regulatory limitations.  Land uses may be limited through conditions such as the granting of easements and exactions of private property for public use that are addressed as identifiable impacts from the land use activities."

In the 5th Paragraph (same page), the AG states: "Severe financial impacts and unclear government purposes … are some of the factors that can tip the scales in favor of a determination that the government has taken property."  

Any time a property owner is deprived of the "use" of all or a portion of his or her property, a severe financial impact may result.  If the Government restricts the use of private property wherein the government's purposes are "unclear", a taking may also result.  If the Government promulgates rules, regulations, restrictions and ordinances based on unsound science, they have violated the law and can be open to civil and criminal penalties under "due process" statutes, that are actionable under Title 42, Section 1983 of the U. S. Code, as follows:

"Every person who, under color of any statute, ordinance, regulation, custom, or usage, of any State or territory or the District of Columbia, subjects, or causes to be subjected, any citizen of the United States or other person within the jurisdiction thereof to the deprivation of any rights, privileges, or immunities secured by the Constitution and laws, shall be liable to the party injured in an action at law, suit in equity, or other proper proceeding for redress, except that in any action brought against a judicial officer for an act or omission taken in such officer's judicial capacity, injunctive relief shall not be granted unless a declaratory decree was violated or declaratory relief was unavailable.  For the purposes of this section, any Act of Congress applicable exclusively to the District of Columbia shall be considered to be a statute of the District of Columbia."

King County's proposed ordinances, especially the 65-35-10 rules, have not been shown to be a "clear" government purpose, by either science or state law.  Even some of the King County Council members cannot obtain the science behind the proposed ordinances from the staff members who wrote the ordinances.  (See below excerpt from Rob McKenna's blanket e-mail, King County Council Member.)
"The proposed CAO is a poorly written, troubling piece of legislation which appears to have less to do with Best Available Science than with denying rural property owners the reasonable use of their land, thereby stopping most growth in the rural area.  How else to explain a regulation that expands rural wetlands buffers while development are greatest?  The proposed CAO potentially triples the buffers around wetlands and streams in the rural area while leaving the urban buffers unchanged.

 

Most troubling to me, however, is that no one has satisfactorily answered my oft-repeated question: "Who, and by what authority, says that King County is currently out of compliance with the Growth Management Act?" I believe that the failure of anyone to articulate a satisfactory answer to my question shows that the proposed CAO is unnecessary.  Though the county has a statutory obligation to review its development regulations, it is not required to amend them by expanding buffers and increasing other development requirements in the absence of a compelling, scientifically based need to do so."

But let's put all of this into another perspective:  "If the government uses its power of eminent domain or to take private land for a nature preserve, there is no doubt that courts would consider this a taking requiring compensation under the Fifth Amendment, even if the government took only a small portion of the tract.  A regulation that creates the same result should not be treated differently simply because the legislative technique was different."

(see http://www.teichertlaw.com/newsletterjan2002.htm)

If the science is bad, and we are sure that it is, due process of law has not been followed and the property owner has not only been deprived of due process, but compensation as well, thus leaving the regulators exposed to the provisions of Title 42, Section 1983, U. S. Code and other statutes.

III.
PUBLIC USE:


From Supreme Court Justice Sanders treatise dated 12/10/97:

"For public use" is our segue to the second prong of the takings doctrine which generally holds a taking occurs if a land use regulation fails to substantially advance legitimate state interests. Agins v. City of Tiburon, 447 U.S. 255, 260, 100 S. Ct. 2138, 65 L. Ed. 2d 106 (1980). The burden is on the government to show it does. Nollan, 483 U.S. at 836 n.3; Dolan, 114 S. Ct. at 2320 n.8. Although this part of the doctrine also encompasses appropriations of property for private, not public, use (which are outright prohibited) (see, e.g., In re City of Seattle, 96 Wn.2d 616, 638 P.2d 549 (1981) (condemnation of Westlake Mall property improper because for private use); but see Hawaii Housing Auth. v. Midkiff, 467 U.S. 229, 104 S. Ct. 2321, 81 L. Ed. 2d 186 (1984) (public purpose, as distinguished from use, good enough)), by far the most meaningful example of this are permit exaction cases such as Nollan v. California Coastal Comm’n, 483 U.S. 825, 107 S. Ct. 3141, 97 L. Ed. 2d 677 (1987) where a residential building permit was conditioned that the property owner grant the public an easement to walk across his beach. Eventually the United States Supreme Court found that this was a taking because there was an insufficient nexus between the harm which might be caused by the proposed property development, and the easement, i.e., they were unrelated and the condition was a form of government "extortion." The most recent Supreme Court application of this rule appears in Dolan v. City of Tigard, 512 U.S. 374, 114 S. Ct. 2309, 129 L. Ed. 2d 304 (1994) wherein exacting a bike path was a condition to permit approval. Dolan clarifies the Nollan nexus requirement by specifying that an exaction, to be legitimate, must be roughly proportional to the impact of the development under consideration. Compare Sparks v. Douglas County, 127 Wn.2d 901, 904 P.2d 738 (1995) (A subdivision developer resisted dedication of private property to a public street, contending that the street improvement was not necessitated by his development. Our court concluded that the exaction had sufficient nexus because it was roughly proportional to the consequences of the project proposal.).

Yet another layer of controversy surrounds these cases in the sense that some courts and commentators would limit the rule to cases where exactions of real property are required as a permit condition whereas other courts and commentators would apply the rule to any permit condition or exaction (whether consisting of real property or not). Some Washington cases seem to limit the rule to real property exactions. See Sintra, Inc. v. City of Seattle, 119 Wn.2d 1, 16 n.7, 829 P.2d 765 (1992), cert. denied sub nom. by Robinson v. City of Seattle, 506 U.S., 1028, 113 S. Ct. 676, 121 L. Ed. 2d 598 (1992); but see Sintra, Inc. v. City of Seattle (Sintra II), 131 Wn.2d 640, 674, 935 P.2d 555 (1997) (Durham, C. J., concurs that HPO fee was a taking) (Durham, J., was author of Sintra I). Compare Nollan, 483 U.S. at 837 (requirement to pay $100 fee to shout fire lacks nexus to purpose of prohibition).

Again, reading these paragraphs allows anyone with any common sense that for government to require a property owner to reserve off 65% of their land in native vegetation with no right of "use" because the owner wanted to build a home, or a barn, or a fence, or to clean out a ditch, is clearly a taking of the highest order.  Nor does the regulation meet the "proportional" determination in "Nollan".  Further, the rule has not been substantiated by any science or any other rule of law, but is merely the wish list of a very strong and powerful environmental lobby with the not-so-hidden agenda to relieve property owners of their land by governmental edict to promote their radical environmental and socially-driven philosophy.

Although it would give me great pleasure to continue comparisons of the AG's Memorandum and other related "TAKINGS" documents and cases, neither time nor space will allow me to do so.

Let me close with a quote from Alexander Hamilton that is applicable to what we American Citizens are facing today with the constant and vigorous assault on our cherished Constitutions.

"No legislative act contrary to the Constitution can be valid.  To deny this would be to affirm that the deputy (agent) is greater than his principal; that the servant is above the master; that the representatives of the people are superior to the people; that men, acting by virtue of powers may do not only what their powers do not authorize, but what they forbid.  It is not to be supposed that the Constitution could intend to enable the representatives of the people to substitute their will to that of their constituents.  A Constitution is, in fact, and must be regarded by judges as fundamental law.  If there should happen to be a irreconcilable variance between the two, the Constitution is to be preferred to the statute." --Alexander Hamilton in Federalist Paper #78

As a further disclosure I must add that I am not an attorney and these writings are entirely my observations and interpretations of the related documents.  My background is real estate development and I come into contact with legal documents all the time.  Nevertheless, one does not have to be a lawyer to interpret the English language and to infer meanings from the written word, which is what I have done here.  But since we are a government of the people who are governed by the rule of law, law and the interpretation of that law is our final arbiter.  Anything else could lead to chaos.

One final quote that is germane, comes from Daniel Webster:

"Miracles do not cluster. Hold on to the Constitution of the United States of America and the Republic for which it stands -- what has happened once in six thousand years may never happen again. Hold on to your Constitution, for if the American Constitution shall fail there will be anarchy throughout the world." - Daniel Webster 

It is our full intent to heed Mr. Webster's admonition to the greatest extent possible.  We hope that other freedom-loving peoples of this great land will join with us in this pursuit.

Ron Ewart

P. O. Box 813, Fall City, WA  98024
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